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 1.  TIME:  9:00   CASE#: MSC13-01865 
CASE NAME: PLEASANT HILL REC. & PARK DISTRICT VS.  STEPHEN E. HARRIMAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MANSOUR FIROUZIAN 
* TENTATIVE RULING: * 
 
Cross-Defendant Mansour Firouzian’s motion for summary judgment or alternatively summary 

adjudication as to Plaintiff’s HVAC claim in Plaintiff Pleasant Hill Recreation and Park District’s 

Second Amended Complaint is denied.  

Evidentiary Objections 

The Court need only rule on those objections to evidence that were material in the disposition of 
the MSA. See CCP § 437c(q). Here, there were none. 

Request for Judicial Notice 

Firouzian requests judicial notice of a Contra Costa County Recorder document as well as 

several pleadings from this action. The Request is unopposed. The request is granted as to the 

Notice of Completion filed with the County Recorder and otherwise denied. Evid. Code §§ 452, 

453. The Court need not take judicial notice of its own records. 

This Request is not tabbed, in violation of Cal. Rules of Court, rule 3.1110, subd. (f). See also 

Local Rule 3.42, subd. (3). Firouzian is directed to tab his exhibits in all future filings or risk 

monetary sanctions. 

Facts and Procedural History 

Plaintiff Pleasant Hill Recreation and Park District filed the original complaint in this case on 

August 23, 2013 for damages due to professional negligence, and declaratory relief regarding 

comparative indemnity against Stephen E. Harriman AIA & Associates. It filed a First Amended 

Complaint on September 11, 2013, which included causes of action for breach of contract, 

professional negligence, and express contractual indemnity against Defendant Stephen E. 

Harriman and Defendant Harriman Kinyon Architects (“HKA”).  

HKA filed a cross-complaint on February 13, 2014. HKA amended its cross-complaint to 

substitute Firouzian as cross-defendant ROE 1 on October 28, 2014. HKA served that cross-

complaint on Firouzian two years later, on October 28, 2016. HKA filed an Amended Cross-

Complaint against MEM Engineering, Inc. dba Milani & Associates and Mansour Firouzian for 

(1) implied indemnity; (2) equitable indemnity/contribution; (3) apportionment of fault; (4) 

declaratory relief; (5) express/contractual indemnity; and (6) breach of contract on April 24, 

2017.  

On May 19, 2017 Pleasant Hill filed a Second Amended Complaint for (1) breach of contract; 

(2) professional negligence; and (3) express contractual indemnity against Defendant Stephen 

E. Harriman and Defendant HKA. 

Analysis 
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While Firouzian is a cross-defendant to the HKA cross-complaint, he is not a defendant to the 

second amended complaint filed by Pleasant Hill. The primary grounds on which Firouzian 

moves, statute of limitations, has not been asserted by either Defendant Harriman or Defendant 

HKA.  

“It is blackletter law that the defense of the statute of limitations is a personal privilege which 

must be affirmatively invoked in the lower court by appropriate pleading (if the defense appears 

on the face of the complaint, it must be raised by demurrer; otherwise it must be specially 

pleaded in the answer) or is waived [citations].” Neptune Society Corp. v. Longanecker (1987) 

194 Cal.App.3d 1233, 1243 (quoting O’Neil v. Spillane (1975) 45 Cal.App.3d 147, 156).  

Firouzian has not presented any authority, and the Court is not aware of any, that would permit 

him to move for summary judgment (or in the alternative summary adjudication) on this ground 

against a cause of action or a complaint that is not stated against him.  

As a consequence, he lacks standing to move for summary judgment against Plaintiff’s claims in 

the second amended complaint. The motion is denied. 

 

 

 2.  TIME:  9:00   CASE#: MSC14-00755 
CASE NAME: RICCA VS. IOANNOU 
HEARING ON MOTION TO ENFORCE JUDGMENT 
FILED BY FRANK S. RICCA JR., GEORGIA A. LUJAN 
* TENTATIVE RULING: * 
 
Appearances required. The parties should be prepared to discuss the current status of 

Ioannou v. Ricca (MSC16-01229) and whether that case changes the motion presently before 

this Court. The parties should also be ready to explain whether the parties’ positions have 

changed since the motion to enforce judgment was filed last July and if so, what are the parties’ 

current positions related to the motion to enforce judgment.   

In addition, the Court notes that recently some of the parties have been submitting documents to 

this Court where it is not clear whether all parties were served with a copy of that document. 

This practice must not continue. Whether in a court filing or letter submitted to this Court, all 

parties must provide a copy of any and all such documents to all other parties in this case. 

In order to ensure that this rule is followed, the parties must submit a proof of service with every 

document, letter and filing submitted to this Court. 

At the hearing, Christopher Brose shall provide a file endorsed proof of service that shows his 

declaration filed on March 21, 2018 was served on all parties or their attorneys and a file 

endorsed proof of service showing that his March 13 letter addressed to attorney Jessica 

Warner was also sent to Georgia Lujan. 
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 3.  TIME:  9:00   CASE#: MSC15-01701 
CASE NAME: REED VS. SCHULER 
HEARING ON MOTION FOR ORDER COMPELLING ATTENDANCE OF S. MCLETCHIE 
FILED BY WILLIAM J. REED 
* TENTATIVE RULING: * 
 
Continued by the Court to April 11, 2018, at 9:00 a.m., in Department 9, to be heard in 
conjunction with the Motion for Terminating/Issue Sanctions set on that date. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01511 
CASE NAME: CORPORATE CARE VS. HERBST 
HEARING ON MOTION FOR ORDER DESIGNATING MATERIAL CONFIDENTIAL 
FILED BY CORPORATE CARE/HOEM-SCHURBA, LLC 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. A Notice of Settlement was filed on 3/26/18. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL, LLC 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY YOSEMITE CAPITAL, LLC, RUSH MY FILE INC. 
* TENTATIVE RULING: * 
 
 The motion to set aside default, brought by defendants Rush My File, Inc. and 
Yosemite Capital, LLC, is granted.  Defendants shall file the originals of their proposed answers 
on or before April 19, 2018.  There are two grounds for this ruling. 
 
 First, the supporting declarations establish that defendants were not served with 
process.  Accordingly, the defaults are void, and must be set aside.  (Code Civ. Proc., § 473, 
subd. (d).) 
 

The Court finds the supporting declarations more persuasive than the proofs of service, 
because defendants have at all pertinent times been represented by counsel and have 
otherwise vigorously pursued their legal rights.  The Court finds it highly implausible that 
defendants, if they had been served with the First Amended Complaint, would have simply 
sat back and allowed their default to be taken.  Further, as discussed in the next paragraph, 
the proofs of service are defective in one respect, which casts doubt on their accuracy 
in all respects. 

 
As a second, independent ground for granting this motion, the Court notes that the 

proofs of service for both defendants show, in paragraph 6, that the person served with the 
summons was served “as an individual defendant.”  (See, Proofs of Service, filed on 8-22-17.)  
This renders the service ineffective as against defendants, which are both corporate entities.  
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(MJS Enterprises, Inc. v. Superior Court (1984) 153 Cal.App.3d 555, 557-558 [summons stating 
that corporate agent was served “as an individual defendant” insufficient to confer jurisdiction 
over corporation].) 

 
The Court feels compelled to add several comments concerning the manner in which 

plaintiff and his counsel have conducted themselves with regard to the defaults. 
 
First, it appears undisputed that neither plaintiff nor his ‘special appearance’ counsel 

warned defendants of plaintiff’s intent to take defendants’ default.  While this alone would not 
have been dispositive had the issue been excusable neglect, the courts look with disfavor on 
such procedural gamesmanship.  (See, Fasuyi v. Permatex, Inc. (2008) 167 Cal.App.4th 681, 
701 [“such warning is at the least an ethical obligation”].  See also, Zamora v. Clayborn 
Contracting Group, Inc. (2002) 28 Cal.4th 249, 258-259.) 

 
Second, plaintiff has taken diametrically opposed positions concerning the impact of the 

automatic bankruptcy stay on this action.  Plaintiff’s counsel filed a “Notice of Stay of 
Proceedings” on September 25, 2017, stating that the case is stayed “[w]ith regard to all 
parties.”  The attached bankruptcy notice shows the effective date of the stay as July 18, 2017.  
Yet plaintiff took defendants’ default on August 22, 2017 — more than a month after the stay 
went into effect.  Plaintiff’s counsel apparently believes that “all parties” does not include 
plaintiff himself. 

 
This is another example of procedural gamesmanship.  Plaintiff took defendants’ default 

before giving the Court notice of the bankruptcy stay, then filed a “Notice of Stay” a month later, 
apparently in an effort to frustrate defendants’ ability to seek relief from default.  This is 
confirmed in the motion that plaintiff filed in this action on October 5, 2017; plaintiff stated that 
he “is protected from any further attempts at litigation from Defendants …” (Motion, page 5, 
line 15.) 

 
Third, in the opposition to the pending motion, plaintiff’s counsel asserts that plaintiff 

“was not a party to the bankruptcy action and has independent causes of action pending before 
this court …” (Opposition, filed on 3-21-18, p. 2, lines 8-12.)  This is patently false.  The Court 
asked for clarification of plaintiff’s status in the minute order dated May 3, 2017.  Plaintiff then 
filed a declaration on May 24 stating that “[t]he SAI Family Trust purchased the property, not 
[sic] in my individual capacity.”  Plaintiff also withdrew his application for a fee waiver and paid 
the court costs previously waived.  And most definitively, plaintiff filed a First Amended 
Complaint clarifying that he was appearing solely in his capacity as trustee of the Sai Family 
Trust; paragraph 1 of the FAC defines “plaintiff” as “PURUSHOTHAM REDDY TTEE of the SAI 
FAMILY TRUST …” 

 
Finally, plaintiff attempted to take the default of the foreclosure trustee, defendant 

California T.D. Specialists.  Plaintiff sought default damages of $ 590,000 from this defendant, 
even though California T.D. Specialists had filed an uncontested Declaration of Non-Monetary 
Status.  (See, Civ. Code, § 2924l.)  The Court noticed this void default during a routine review of 
the file, and was compelled to set the default aside sua sponte. 
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 Plaintiff and his counsel are admonished that the Court discourages procedural 
gamesmanship by all parties and counsels who appear in Department 9.  The Court is not 
unwilling to award sanctions, pursuant to section 128.5 or 128.7 of the Code of Civil Procedure, 
when such sanctions are warranted and appear necessary. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-02165 
CASE NAME: WALKER VS. DITECH FINANCIAL 
HEARING ON DEMURRER TO 1ST Amended COMPLAINT 
FILED BY DITECH FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer to the First Amended Complaint (“FAC”) 
brought by defendant Ditech Financial, LLC.  The demurrer is opposed by plaintiffs. 
 
 The demurrer is overruled as to the First, Second, and Ninth Causes of Action.  
The demurrer is sustained as to the Third through the Eighth Causes of Action.  Defendant 
Ditech’s request for judicial notice is granted. 
 
 Defendant shall file an answer on or before April 19, 2018. 
 
 Leave to amend is denied at this time.  However, this aspect of the Court’s ruling shall 
not prejudice plaintiffs’ right to timely file a motion for leave to amend, should discovery or 
further investigation reveal new facts that would support the eliminated causes of action. 
 
 The legal basis for this ruling is as follows. 
 
 1st C/A (Breach of Contract).  It was permissible for plaintiffs to allege their compliance 
with the TPP agreement in conclusory terms.  (See, FAC, ¶ 35; Code Civ. Proc., § 457.)  And it 
is undisputed that the TPP agreement was breached by someone when the foreclosure trustee 
recorded a notice of default on September 25, 2017.  (See, FAC, ¶ 40; Ditech’s RJN, Exh. 6.)  
This leaves the question of defendant Ditech’s responsibility for the breach. 
 
 Ditech’s own conduct, transferring its servicing rights after plaintiffs completed their trial 
payments under the TPP agreement but before offering plaintiffs a permanent loan modification 
or advising plaintiffs that they did not qualify, has made it a fact-intensive question whether 
Ditech or co-defendant Bayview Loan Servicing, LLC is responsible for the breach.  (See, FAC, 
¶¶ 26-32.)  Thus, plaintiffs received correspondence from the foreclosure trustee in September 
2017, several weeks after the effective date of the purported transfer, “stating that DITECH had 
authorized it to initiate the foreclosure process,” and the notice of default recorded on 
September 25 directed plaintiffs to contact Ditech “to arrange for payment to stop the 
foreclosure.”  (See, FAC, ¶ 30; Ditech’s RJN, Exh. 6, p. 2.)  The fact-intensive question of 
Ditech’s role in the breach is not suitable for resolution by means of a demurrer. 
 
 Also, even if co-defendant Bayview is ultimately compelled to honor the TPP agreement, 
as seems likely, plaintiffs have still adequately alleged facts supporting a claim for damages in 
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the form of (1) injury to their credit rating due to the delayed loan modification and (2) the 
attorney fees they have incurred and will continue to incur in suing Bayview and the foreclosure 
trustee to prevent the threatened foreclosure, i.e., third party attorney fees as an item of 
damages, not costs.  These damages are not amenable to precise calculation at this time, and 
the Court will not require plaintiffs to specify the dollar amounts at the pleading stage. 
 
 2nd C/A (Implied Covenant).  Even if defendant Ditech did not directly breach the TPP 
agreement, plaintiffs have adequately alleged a breach of the implied covenant of good faith and 
fair dealing.  (See, Rufini v. CitiMortgage, Inc. (2014) 227 Cal.App.4th 299, 308; Barroso v. 
Ocwen Loan Servicing, LLC (2012) 208 Cal.App.4th 1001, 1014-15.)  Defendant Ditech 
arguably had an implied duty to offer plaintiffs a permanent loan modification, given that Ditech 
apparently found plaintiffs qualified for a loan modification, before transferring the servicing 
rights to a new servicer — period.  Such transfers are notoriously fraught with peril for the 
borrowers, who must start from scratch with a new servicer that frequently is not able to locate 
all of the pertinent documents and information.  A significant number of the potentially 
meritorious wrongful foreclosure cases that pass through this court involve a fumbled handoff 
between one servicer and another. 
 
 At a minimum, defendant Ditech had an implied duty to exercise a high degree of 
diligence when effecting the transfer of servicing rights at such a sensitive time, in order to 
ensure that plaintiffs did not lose the benefit of their successful completion of the trial payments 
under the TPP agreement.  The allegations strongly suggest a lack of diligence in this regard.  
(See, FAC, ¶¶ 26-32.)  This is adequate at the pleading stage. 
 
 3rd and 4th C/As (Fraud).  Plaintiffs have failed to adequately allege false promise 
fraud.  (See, Hills Transp. Co. v. Southwest Forest Industries, Inc. (1968) 266 Cal.App.2d 702, 
707-708 [a plaintiff must plead "data" or "facts" that "show" or "back up" a false promise fraud 
cause of action].)  Not every breach of contract gives rise to a cause of action for false promise 
fraud, and it seems highly implausible that defendant Ditech was fiendishly scheming to defraud 
plaintiffs when it offered them a TPP agreement.  Absent particularized allegations suggesting a 
fraudulent motive for the subject breach of contract – a breach that is far more plausibly viewed 
as the product of bureaucratic bungling — this cause of action lacks merit. 
 
 5th C/A (Negligence).  The Court has sustained defendant Ditech’s demurer to the 
negligence cause of action on two grounds.  First, plaintiffs have failed to allege facts showing 
a negligence duty of care.  (See, Lueras v. BAC Home Loans Servicing LP (2013) 221 
Cal.App.4th 49, 62-68.)  Second, the substantive ‘negligent acts’ are either alleged breaches of 
contract or alleged HBOR violations, neither of which supports an independent tort cause of 
action.  HBOR is a self-contained statutory scheme that has its own limited remedies.  (Civ. 
Code, § 2924.12.)  And except in insurance cases, one cannot state a tort cause of action 
based on a breach of contract.  (See, Rufini v. CitiMortgage, Inc. (2014) 227 Cal.App.4th 299, 
311 [violation of TPP agreement did not support a common law negligence cause of action].) 
 
 The issue of duty merits additional discussion.  When there are conflicting decisions in 
the California appellate courts, a California trial court is free to follow the decision it finds more 
persuasive.  (See, Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 456 [“the 
court exercising inferior jurisdiction can and must make a choice between the conflicting 
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decisions”].)  On the issue of whether a lender owes a borrower a duty of care when negotiating 
a loan modification, the Court finds the Lueras line of decisions more persuasive than the 
Alvarez line of decisions on which plaintiffs rely.  (See, Alvarez v. BAC Home Loans Servicing, 
L.P. (2014) 228 Cal.App.4th 941.)  There are two reasons why this is so. 
 
 First, Lueras is consistent with a long line of earlier California decisions holding that a 
lender owes no negligence duty to a borrower, unless the lender "actively participates in the 
financed enterprise" beyond its ordinary role as a lender.  (Wagner v. Benson (1980) 101 
Cal.App.3d 27, 35.)  Alvarez is not consistent with that long line of California decisions.  The 
Court notes that plaintiffs have alleged no facts showing that defendant Ditech stepped outside 
of its ordinary role as a mortgage loan servicer. 
 
 Second, every conceivable aspect of the nonjudicial foreclosure process in California is 
intensely regulated by comprehensive statutory schemes, including, but not limited to, the 
California Homeowner Bill of Rights.  (See, Civ. Code, § 2920, et seq.)  There are also federal 
statutory schemes that sometimes come into play, such as the federal Truth In Lending Act.  
Under plaintiffs’ negligence theory, a loan servicer could scrupulously comply with all applicable 
state and federal statutes and regulations, down to the finest detail, and still find itself required 
to defend against a nebulous and inherently speculative negligence theory.  Absent a 
California Supreme Court decision favoring Alvarez over Lueras, the Court declines to recognize 
such a theory — at least, one based on the fact pattern that plaintiffs allege in the First 
Amended Complaint. 
  
 6th C/A (IIED).  Plaintiffs have failed to adequately allege the kind of “outrageous” 
conduct that would support a cause of action for intentional infliction of emotional distress.  
(See, Ross v. Creel Printing & Publishing Co., Inc. (2002) 100 Cal.App.4th 736, 744-748; Yu v. 
Signet Bank/Virginia (1999) 69 Cal.App.4th 1377, 1397-98.)  Plaintiffs have also failed to 
adequately allege “severe” emotional distress. (See, Hughes v. Pair (2009) 46 Cal.4th 1035, 
1051; Bogard v. Emplrs Casualty Co. (1985) 164 Cal.App.3d 602, 617-618.) 
  
 7th C/A (Slander of Title).  Plaintiffs have failed to adequately allege facts sufficient to 
support a finding of “malice,” as that term is applied to the common interest privilege.  (See, 
Schep v. Capital One, N.A. (2017) 12 Cal.App.5th 1331, 1337 [demurrer to slander of title cause 
of action properly sustained].) 
 
 8th C/A (CC 2924.17).  Plaintiffs’ HBOR cause of action based on the September 2017 
recordation of a notice of default lacks merit.  The foreclosure trustee rescinded the notice of 
default in January 2018, rendering the cause of action moot.  (RJN, Exh. 7.)  Because this was 
done during the ‘safe harbor’ period before any foreclosure sale took place, there is no further 
relief available to plaintiffs under HBOR.  (Civ. Code, § 2924.12, subd. (c).) 
 
 9th C/A (CC 2924.11).  Plaintiffs’ HBOR cause of action based on defendant Ditech’s 
failure to offer plaintiffs a loan modification still has potential merit.  While Ditech purports to 
have transferred its servicing rights to co-defendant Bayview, some alleged facts suggest that 
Ditech has had an ongoing role in making decisions concerning plaintiffs’ loan.  (See, FAC, 
¶ 30; Ditech’s RJN, Exh. 6, p. 2.)  Accordingly, it is appropriate to keep Ditech as a defendant 
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in this cause of action so that Ditech is subject to injunctive relief under HBOR.  (Civ. Code, 
§ 2924.12.) 
 
 Comment.  The Court strongly advises the parties to seek an early resolution of this 
dispute.  It would appear obvious that co-defendant Bayview has a contractual obligation to offer 
plaintiffs a permanent loan modification, and the sooner this is done the better.  On the other 
hand, defendants have shown good faith by promptly and voluntarily rescinding the September 
2017 notice of default (before plaintiffs obtained a preliminary injunction), and plaintiffs’ breach 
of contract damages would appear to be modest at best.  The parties may wish to participate in 
the court-sponsored mediation program before both sides incur substantial additional attorney 
fees and costs. 

 

  

 7.  TIME:  9:00   CASE#: MSC17-02165 
CASE NAME: WALKER VS. DITECH FINANCIAL 
HEARING ON CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by CourtCall if Lines 6 and 15 are not argued (see Line 15 below). 

 

  

 8.  TIME:  9:00   CASE#: MSC18-00015 
CASE NAME: SMITH VS. DAMAX TRANSPORTATION 
HEARING ON MOTION TO STRIKE DAMAX TRANS ENTIRE ANSWER TO COMPLAINT 
FILED BY JAMES MARSON SMITH 
* TENTATIVE RULING: * 
 
Continued by the Court to April 11, 2018 at 9:00 a.m. in Department 9. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00015 
CASE NAME: SMITH VS. DAMAX TRANSPORTATION 
SPECIAL SET HEARING ON FEE WAIVER 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
Continued by the Court to April 11, 2018 at 9:00 a.m. in Department 9. 
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10.  TIME:  9:00   CASE#: MSC18-00065 
CASE NAME: ARCELI AVILA VS. CHILDREN’S DENTAL SURGERY 
HEARING ON MOTION FOR CHANGE OF VENUE 
FILED BY CITY OF STOCKTON 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

11.  TIME:  9:00   CASE#: MSC18-00411 
CASE NAME: ROSWELL PROPERTIES VS. SEAN MURRAY 
HEARING ON RIGHT TO ATTACH ORDER 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Hearing continued to 6/13/18 per ex parte appearance of Plaintiff’s counsel on 4/3/18.  

 

 

12.  TIME:  9:00   CASE#: L16-03581 
CASE NAME: STATE FARM MUTUAL AUTO VS. ROBERTO H. RICCO 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY ROBERTO HERNANDEZ 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

13. TIME:  9:00   CASE#: L17-00840 
CASE NAME: GEICO INDEMNITY VS. HERNANDEZ 
SPECIAL SET HEARING ON: RELATED CASE L16-03581 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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14. TIME:  9:00   CASE#: L17-03340 
CASE NAME: CAVALRY VS. SHIMIZU 
HEARING ON MOTION FOR TRUTH OF MATTERS BE DEEMED ADMITTED 
FILED BY CAVALRY SPVI, LLC 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

15.  TIME:  9:00   CASE#: MSC17-02165 
CASE NAME: WALKER VS. DITECH FINANCIAL 
HEARING ON OSC RE: PLAINTIFF’S FAILURE TO POST UNDERTAKING OF $5,000.00 
PER ORDER OF 2/7/18 
* TENTATIVE RULING: * 
 
The Court has reviewed plaintiffs’ response to the Order to Show Cause.  Plaintiffs blithely state 
that they “chose to forego posting $5,000 after the Court ordered it as a condition to the 
imposition of the preliminary injunction …”  The Court notes that plaintiffs also chose to forego 
notifying the Court of their decision to ignore the Court’s order, thus receiving the benefit of the 
preliminary injunction without the corresponding burden.  Plaintiffs’ counsel is admonished that 
such procedural gamesmanship may be punished by sanctions in future proceedings. 
 
The preliminary injunction, issued on February 7, 2018, is hereby immediately dissolved.  
Defendants are now free to pursue nonjudicial foreclosure proceedings against plaintiffs’ 
residence as and when they see fit to do so. 

Under California law, the Court must require an undertaking as a condition to the issuance of a 
preliminary injunction.  (Code Civ. Proc., § 529.)  An undertaking is generally required even if 
the defendant does not request it.  (ABBA Rubber Co. v. Seaquist (1991) 235 Cal.App.3d 1, 10.)  
And a preliminary injunction does not become operative until it is furnished.   (Code Civ. Proc., 
§ 529.  See, Casitas Inv. Co. v. Charles L. Harney, Inc. (1962) 203 Cal.App.2d 811, 816.  See 
also, Oksner v. Superior Court (1964) 229 Cal.App.2d 672, 687 [a preliminary injunction that 
does not provide for an undertaking is a “nullity”]. 

 

  

 


